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LETTER  OF  TRANSMITTAL 


Congress  of  the  United  States, 

House  of  Representatives, 
Subcommittee  on  Oversight  and  Investigations, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  B.C.,  June  14,  19761 
Hon.  Harley  O.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 
U.S.  House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman:  I  am  transmitting  herewith  a  report  by 
the  staff  of  the  Subcommittee  on  Oversight  and  Investigations 
entitled  "Securities  and  Exchange  Commission  Voluntary  Compliance 
Program  on  Corporate  Disclosure."  The  report  reviews  the  extent 
to  which  the  Securities  and  Exchange  Commission  has  required 
corporate  disclosure  of  illegal  and  questionable  payments,  both 
foreign  and  domestic,  of  which  it  has  been  advised  by  the  corporations 
involved. 

The  report  presents  case  studies  of  SEC  action  with  respect  to 
eight-named  corporations.  It  reviews  in  some  detail  the  transactions 
which  were  described  to  the  staff  of  the  SEC  by  each  company,  the 
company's  view  of  what  it  need  disclose  under  the  applicable  securities 
law,  the  SEC  staff  recommendations  (both  as  to  which  transactions 
should  be  disclosed  and  the  most  appropriate  vehicle  for  accomplishing 
the  disclosure),  and  the  Commission's  action  upon  its  staff's 
recommendations. 

The  report  concludes  that  the  SEC's  disclosure  program  should  be 
strengthened  in  several  respects  which  are  specifically  discussed. 
Finally,  the  correspondence  between  Roderick  Hills,  Chairman  of 
the  Securities  and  Exchange  Commission,  and  myself  is  reproduced 
as  an  appendix.  It  relates  the  concerns  expressed  by  Chairman  Hills 
that  this  material  not  be  made  public  and  my  views  of  the  congres- 
sional oversight  function  to  be  carried  out  and  the  most  effective  way 
of  doing  so,  as  well  as  the  public's  right  to  the  fullest  measure  of 
disclosure  about  the  manner  in  which  the  Commission  is  performing 
its  statutory  responsibilities. 
Sincerely, 

John  E.  Moss, 
Chairman,  Oversight  and 
Investigations  Subcommittee. 
(in) 
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SEC  VOLUNTARY  COMPLIANCE  PROGRAM  ON 
CORPORATE  DISCLOSURE 

I.  Summary 

The  subcommittee  staff  was  requested  by  Chairman  John  E.  Moss 
to  review  the  Securities  and  Exchange  Commission's  corporate 
voluntary  disclosure  program.  The  program  was  developed  by  the 
Commission  as  a  means,  in  addition  to  its  ongoing  enforcement  pro- 
gram, to  obtain  corporate  disclosure  as  required  by  the  Federal 
securities  laws.  The  program  is  intended  to  encourage  publicly  owned 
corporations  to  discover,  disclose,  and  terminate,  on  a  voluntary 
basis,  the  making  of  illegal  and  questionable  payments  and  related 
improper  activities. 

The  subcommittee  staff  examined  material  filed  by  corporations,  the 
Commission  staff  analysis  and  recommendations,  and  the  Commis- 
sion's conclusions.  The  case  histories  of  more  than  60  companies  were 
examined;  eight  of  these  are  summarized  in  this  study.  The  cases 
reviewed  are  those  which  in  the  opinion  of  the  subcommittee  staff 
disclose  serious  shortcomings  in  the  adequacy  of  the  voluntary  dis- 
closure program. 

For  example,  no  disclosure  was  required  by  the  Commission  of  $2.2 
million  in  payments  notwithstanding  the  fact  that  senior  management 
had  knowledge  of  a  large  portion  of  those  payments  and  notwith- 
standing recommendations  by  Commission  staff  that  corporate  dis- 
closure be  required.  In  another  case,  no  disclosure  was  required  of  the 
names  of  senior  officials  who  had  knowledge  of  illegal  and  questionable 
corporate  payments  even  though  those  same  officials  were  both 
nominees  for  the  position  of  director  in  an  upcoming  corporate 
election. 

The  failure  to  require  any  disclosure  in  some  cases  or  permitting  only 
generic  disclosure  in  others,  leads  the  staff  to  conclude  that  the  dis- 
closure program  must  be  significantly  strengthened.  Steps  which  the 
Commission  should  take  immediately  include:  (1)  it  should  require 
full  and  detailed  disclosure  of  all  illegal  and  any  substantial  ques- 
tionable payments,  and  all  officials  who  had  knowledge  of  them;  (2) 
the  form  of  disclosure  should  be  one  which  can  be  reasonably  relied  on 
to  apprise  shareholders  and  the  public  of  the  illegal  or  questionable 
activities;  (3)  the  Commission  should  seek  a  supplemental  appropria- 
tion to  increase  its  enforcement  staff  and  enable  it  to  corroborate  the 
accuracy  of  voluntary  corporate  disclosures;  (4)  consent  judgments 
should  generally  be  sought  in  order  to  assure  the  Commission  an 
expeditious  means  of  gaining  necessary  access  to  corporate  books  and 
records  for  followup  purposes;  and  (5)  where  appropriate,  civil  and 
criminal  penalties  should  be  sought  as  injunctive  relief  is  of  minimal 
deterrent  effect. 
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TT.  Introduction 

A.  The  subcommittee  staff  has  reviewed  the  voluntary  disclosure 
program  of  the  Securities  and  Exchange  Commission.  This  program  Lb 
a  supplemental  enforcement  method  which  has  been  developed  by  the 
SEC  to  discoVer,  disclose,  and  terminate  illegal  and  questionable 
corporate  payments  and  activities.  Such  payments  have  been  disclosed 
publicly  or  to  the  SEC  by  approximately  130  companies  during  the 
past  2  years.  The  payments  have  been  both  domestic  and  foreign  and 

have  amounted  to  a-  much  a-  $10  million  per  company  (Gulf  Oil 
Corp.).  The  payments  made  by  the  eight  companies  described  in  this 
study  range  from  as  little  a-  $500  to  a-  much  as  $2.2  million. 

Because  of  the  importance  of  adequate  enforcement,  both  to  the 
effectiveness  of  tin1  securities  laws  and  the  political  process,  the  -tail' 
reviewed  and  analyzed  SE<  J  files  relating  to  the  program  and  conducted 
extensive  interviews  with  SEC  staff  on  the  subject.  In  addition,  the 
staff  has  reviewed  the  Report  of  tin  Securities  and  Exchangi  Commission 
on  Questionable  and  Illegal  OorpordU  Payments  and  Practices,  sub- 
mitted to  the  Senate  Banking,  Housing,  and  Urban  Affairs  Com- 
mittee (May  12,  1970)  (hereinafter  cited  a-  SEC  Report). 

Based  on  this  review,  several  observations  can  be  made.  While  the 
Commission  has  obtained  some  significant  results  with  its  voluntary 
disclosure  program,  the  scope  and  impact  of  the  potential  charges 
appear  to  be  extremely  substantial.  For  example,  the  SEC  report  notes 
with  optimism  that  the  nearly  lOd  companies  which  have  participated 
in  its  voluntary  disclosure  program  are  only  a  relatively  small  propor- 
tion of  the  over  9,000  corporations  which  regularly  file  documents 
with  the  Commission  (SEC  Report,  p.  54). 

However,  since  almost  all  companies  have  voluntarily  approached 
the  Commission  rather  than  vice  versa,  that  same  observation  could 
suggest  that  there  may  be  many  other  companies  which  have  not  yet 
been  heard  from.  The  adequacy  of  the  SEC  program  therefore  should  be 
critically  assessed  at  the  earliest  point.  The  significant  issues  which 
must  be  raised  concern  (1)  the  adequacy  of  the  SEC's  action  in 
eliciting  facts,  (2)  its  success  in  securing  cessation  and  remedial  action, 
(3)  the  degree  to  which  the  Federal  disclosure  laws  and  implementing 
regulations  have  been  violated,  and  (4)  the  nature  and  extent  of  the 
illegal  and  questionable  activities  in  which  these  corporation^  have 
engaged. 

It  i^  urgent  that  these  issues  be  addressed  since  they  go  to  the  heart 
of  the  individual  investor's  and  the  public's  confidence  in  the  securities 
law-,  the  accounting  and  auditing  professions  and  their  rules,  and  in 
fact  our  economic  system. 

B.  In  1974,  the  Securities  and  Exchange  Commission  began  looking 
into  questions  of  illegal  domestic  campaign  contributions  which  had 
been  brought  to  light  by  the  work  of  the  Special  Prosecutor's  office. 
Based  on  the  apparent  magnitude  of  the  problem,  the  CommissioD 
determined  that  in  addition  to  its  traditional  investigative  and 
enforcement  activities,  new  techniques  would  be  necessary  which 
would  cause  the  Least  strain  on  its  staff  resources.  It  concluded  that  a 
voluntary  disclosure  program  would  be  most  efficacious. 

It  therefore  was  suggested  in  public  statements  .  .  .  that 
companies  determining   they  might    have   engaged  in  such 


activities  should  conduct  a  careful  investigation  of  the  facts 
under  the  auspices  of  persons  not  involved  in  the  questionable 
activities.  If  the  investigation  disclosed  a  problem,  the 
company  was  encouraged  to  discuss  the  question  of  appro- 
priate disclosure  of  these  matters  with  the  Commission's 
staff  before  filing  any  documents.1 

Under  the  voluntary  disclosure  program  devised  by  the  SEC,  a 
company  which  wishes  to  participate  must  take  the  following  steps: 

1.  Undertake  a  thorough  investigation  of  the  activities  which 
it  believes  may  be  illegal  or  questionable.  The  investigation  should 
be  conducted  by  outside  auditors  and  they  should  report  to  a 
committee  of  board  members  who  had  no  part  in  the  activities 
under  review.  The  committee  should  then  prepare  a  detailed 
report  to  the  full  board. 

2.  Issue  a  policy  statement  indicating  a  cessation  of  improper 
activities  (and  a  prohibition  on  such  activities  in  the  future), 
institute  appropriate  implementing  procedures  and  necessary 
safeguards  and  establish  independent  monitoring. 

3.  Consider  interim  public  disclosure;  Form  8-K  would  be  used. 

4.  At  the  conclusion  of  the  investigation,  submit  a  final  report 
to  the  Securities  and  Exchange  Commission  describing  all 
material  facts,  usually  on  Form  8-K.2 

It  is  also  noteworthy  that  companies  participating  must  agree  to 
give  access  to  the  internal  report  (and  its  underlying  documentation) 
to  the  Enforcement  Division  of  the  SEC.  Further,  the  Commission 
states: 

Materials  submitted  to  the  Commission  may  be  subject  to 
release  under  the  Freedom  of  Information  Act  or  pursuant  to 
Congressional  requests.  Specific  claims  of  exemption  from  the 
Freedom  of  Information  Act  must  be  founded  upon  the  provi- 
sions of  the  act.3 

The  Commission  also  specifically  cautions  that,  as  the  name  sug- 
gests, no  company  is  required  to  disclose  questionable  activities  under 
this  program  (i.e.,  with  preliminan^  staff  approval).  They  are  free  to 
proceed  upon  their  own  reading  of  the  Federal  reporting  require- 
ments. Further,  it  is  not  required  that  the  informal  views  of  the  Com- 
mission be  sought.  This  study,  however,  is  limited  to  a  discussion  of 
the  Commission's  response  where  its  views  have  been  sought. 

C.  The  requirements  for  disclosure  are  founded  in  the  provisions  of 
the  Securities  Act  of  1933  4  and  the  Securities  Exchange  Act  of  1934. 5 
Thus,  there  are  disclosure  requirements  under  section  7  of  the  Securi- 
ties Act  of  1933  pertaining  to  registration  statements.  The  statute  re- 
quires the  inclusion  in  registration  statements  of  specified  information 
and  documents  unless  the  Commission  finds  that  that  information  or 
those  documents  are  inapplicable  to  a  particular  class  of  issuers  or 
securities  "and  that  disclosure  fully  adequate  for  the  protection  of 

i.SEC  Report,  p.  7. 

3  This  description  of  the  voluntary  program  is  a  summary  of  the  Commission's  description  contained  in 
SEC  Report,  pp.  9-10. 
3  SEC  Report,  p.  9,  n.  8. 
<  15  U.S. C.  77a,  et  seq. 
5  15  U.S.C.  78a,  et  seq. 
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investors  is  otherwise  required  to  be  included  within  the  registration 
statement."  The  ( tommission  also  is  authorized  under  thai  section  to 
require  any  other  information  which  it  finds  "necessary  or  appropriate 
in  the  public  Interest  or  for  the  protection  of  investors."  (15  tJ.S.C. 
77g).  Section  10  describes  the  information  which  must  he  included  in 
a  prospectus  and  contain-,  in  subsection  (c),  authority  for  the  Com- 
mission to  promulgate  rule-  requiring  that  the  prospectus  contain 
additional  information  "necessary  or  appropriate  in  the  public  interest 
or  for  the  protection  of  investors."  (15  U.S.( '.  77j).  ( JiviJ  penalties  are 
provided  in  section  11  for  false  registration  statements.  Individuals 
acquiring  the  securities  are  given  a  cause  of  action  "[i]n  case  any  part 
of  the  registration  statement  *  *  *  contained  an  untrue  statement  of 
a  material  fact  or  omitted  to  state  a  material  fact  required  to  he  stated 
therein  or  necessary  to  make  the  statements  therein  not  mislead- 
ing.*  *   *"  (15  U.S.C.  77k). 

Section  20  authorizes  the  Commission  to  conduct  investigations 
when  it  suspects  a  violation  of  a  statutory  or  regulatory  provision 
ha-  occurred  or  i-  likely  to  occur  and  to  institute  actions  in  Federal 
district  court  to  enjoin  future  violations.  Further,  the  Commission 
may  refer  the  matter  to  the  Attorney  General  for  criminal  prosecu- 
tion, where  found  appropriate.  (15  tj.S.C.  77t).  Finally,  section  24 
prescribes  criminal  penalties  for  willful  violations  of  the  statute  or 
implementing  regulations  of  5  years  in  prison  or  $5,000  in  fines,  or 
both. 

The  Securities  Exchange  Act  of  1934  provides  the  basis  for  the 
required  periodic  reports  (Form  8-K)  which  have  been  used  as  the 
primary  disclosure  vehicle  by  the  Commission.  Specifically,  section 
13(a)  provides: 

PERIODICAL    AND    OTHER    REPORTS 

Sec.  13.  (a)  Every  issuer  of  a  security  registered  pursuant 
to  section  12  of  this  title  shall  file  with  the  Commission,  in 
accordance  with  such  rules  and  regulations  as  the  Commis- 
sion ma}7  prescribe  as  necessary  or  appropriate  for  the  proper 
protection  of  investors  and  to  insure  fair  dealing  in  the 
security — 

(1)  such  information  and  documents  (and  such  copies 
thereof)  as  the  Commission  shall  require  to  keep  reason- 
ably current  the  information  and  documents  required 
to  he  included  in  or  filed  with  an  application  or  regis- 
tration statement  filed  pursuant  to  section  12,  except 
that  the  Commission  may  not  require  the  filing  of  any 
material  contract  wholly  executed  before  July  1,  1962. 

(2)  such  annual  reports  (and  such  copies  thereof), 
certified  if  required  by  the  rules  and  regulations  of  the 
Commission  by  independent  public  accountants,  and 
Buch  quarterly  reports  (and  such  copies  thereof),  as  the 
Commission  may  prescribe. 

******* 

Section  14  authorizes  the  Commission  to  establish  the  rules  applicable 
to  the  solicitation  of  proxy  materials  and  to  require  that  appropriate 
information  be  furnished.  Liability  to  purchasers  for  false  or  mislead- 
ing statements  in  any  "application,  report,  or  document"  filed  pursu- 


ant  to  the  1934  act  is  established  by  section  18.  Willful  violations  of 
the  act  or  regulations  issued  pursuant  to  the  act  are  punishable  by 
fines  of  not  more  than  $10,000,  or  2  years'  imprisonment,  or  both.6 

The  common  purpose  of  all  disclosure  is  to  provide  information 
which  is  material  and  "*  *  *  necessary  or  appropriate  for  the  proper 
protection  of  investors  and  to  insure  fair  dealing  in  the  security."  (See 
section  10,  Securities  Act  of  1933  and  sections  12  and  13,  Securities 
Exchange  Act  of  1934.)  The  Supreme  Court  in  Affiliated  Ute  Citizens 
v.  United  States,  406  U.S.  128,  153,  154  (1972),  spoke  of  material  facts 
as  those  which  "*  *  *  a  reasonable  investor  might  have  considered 
*  *  *  important  in  the  making  of  this  decision."  [Italics  added.] 

Given  these  legal  responsibilities  and  the  attendant  authority,  the 
SEC's  achievements  under  its  voluntary  disclosure  program  have  been 
examined  by  the  subcommittee  staff. 

III.  Analysis  op  Corporations'  Disclosure 

The  subcommittee  staff  reviewed  SEC  documents  including  staff 
recommendations  in  order  to  evaluate  the  adequacy  of  disclosure  and 
remedial  measures  required  thus  far  by  the  Commission.  The  following 
eight  companies  were  found  by  the  subcommittee  staff  to  be  illustra- 
tive of  the  most  serious  deficiencies  found  in  the  voluntary  disclosure 
program.  An  analysis  of  each  company  follows. 

A.    CELANESE    CORPORATION 

The  Celanese  Corporation  is  a  diversified,  multinational  corporation 
which  produces  petrochemicals,  fibers,  plastics,  coatings,  and  specialty 
chemicals.  Net  income  for  1974  was  $98  million  with  total  assets  o£ 
approximately  $1.4  billion. 

Nature  of  illegal  or  questionable  payments  or  corporate  activity. — (i) 
Illegal  political  contributions,  bribes  to  Government  officials,  commercial 
bribery,  and  kickbacks.  Approximately  $72,400  of  non-recurring  pay- 
ments were  made  over  a  5-year  period  ($500  related  to  U.S.  operations 
and  the  remainder  to  non-U. S.  operations).  In  addition,  recurring 
payments  related  to  non-U. S.  operations  averaged  approximately 
$12,600  annually  to  customs  inspectors  and  other  Government  officials. 

(ii)  Questionable  or  illegal  payments  involving  violations  oj  tax  laws 
and  violations  of  laws  dealing  with  exchange  controls  and  import-export 
controls.  All  payments  within  this  category  involved  non-U. S.  trans- 
actions. These  transactions  can  be  described  briefly  in  four  different 
areas : 

(a)  Legal  political  contributions  of  $15,600  upon  advice  of  local  coun- 
sel were  deducted  in  tax  returns  as  contributions.  During  the  course 
of  the  company's  investigation,  independent  counsel  advised  that  no 
such  deduction  was  allowed  in  the  country  involved. 

8  Section  78ff .  Penalties, 

(a)  Any  person  who  willfully  violates  any  provision  of  this  chapter,  or  any  rule  or  regulation  thereunder 
the  violation  of  which  is  made  unlawful  or  the  observance  of  which  is  required  under  the  terms  of  this  chap- 
ter, or  any  person  who  willfully  or  knowingly  makes,  or  causes  to  be  made,  any  statement  in  any  application, 
report,  or  document  required  to  be  filed  under  this  chapter  or  any  rule  or  regulation  thereunder  or  any  under- 
taking contained  in  a  registration  statement  as  provided  in  subsection  (d)  of  section  78o  of  this  title,  which 
statement  was  false  or  misleading  with  respect  to  any  material  fact,  shall  upon  conviction  be  fined  not  more 
than  $10,000,  or  imprisoned  not  more  than  two  years,  or  both,  except  that  when  such  person  is  an  exchange,  a 
fine  not  exceeding  $500,000  may  be  imposed;  but  no  person  shall  be  subject  to  imprisonment  under  this  sec- 
tion for  the  violation  of  any  rule  or  regulation  if  he  proves  that  he  had  no  knowledge  of  such  rule  or  regulation; 


(6)  In  some  countries,  certain  employees  received  compensation 
which  b  not  reported  a-  earned  income  by  the  respective  non-U. S. 
subsidiaries.  Approximately  (105,000  annually  was  involved  to  the 
underreporting.  In  the  case  of  U.S.  citizens,  all  amount-  arc  included  in 
reports  to  the  Internal  Revenue  Service.  Additional  underreporting 
described  which  probably  violated  both  tax  and  exchange  control  laws 
averaged  $672,000  annually. 

(c)  Certain  other  subsidiaries  probably  violated  exchange  import 
controls  through  allowing  profits  to  he  retained  outside  their  country 
and  through  purchase  of  funds  from  oonoffieial  sources.  The  average 
annual  amount  wee  $160,000. 

There  was  indirect  involvement  through  accommodation  of 
cutoiners,  suppliers,  oj  agents  by  engaging  in  practices  which  assisted 
them  in  moving  funds  to  a  third  country  and  thereby  probably  avoid- 
ing local  taxes  and  exchange  controls.  An  average  of  $1,272,000 
annually  was  involved.  The  total  amount  involved  in  all  classes  of 
payments  was  approximately  $2.2  million  annually. 

liiii  Krvowledgt  of  management.  It  was  noted  in  the  staff  memo- 
randum to  the  Commission  that  "[wjbile  the  company  states  that  it^ 
chairman,  president,  and  vice  chairman  were  not  aware  of  the  situa- 
tion prior  to  August  L975,  certain  Celanese  financial  management  and 
executive  operating  personnel  responsible  for  supervising  the  activi- 
ties of  those  subsidiaries  as  well  as  the  interna]  and  external  auditors, 
knew  of  the  underinvoicing  in  late  1971  and  early  1972.''  The  staff  of 
the  ( Commission  also  expressed  concern  with  the  disposition  of  approxi- 
mately $1.5  million  in  fund-  frozen  by  Celanese  in  August  1975.  These 
fund-  were  primarily  the  result  of  the  transfer  of  funds  out  of  one 
country  into  a  country  with  a  lower  tax  rate  for  the  benefit  of  minority 
owners  of  Celanese  subsidiaries.  The  company  paid  out  these  funds 
in  late  November  of  197").  after  it-  initial  meeting  with  SEC  staff  with- 
out any  further  consultation  with  the  stall'  regarding  the  advisability 
of  making  such  payments  and  without  formal  notification  to  the  -tall. 

SEC  stajf  recommendation. — Staff  recommended  that  the  Commis- 
sion authorize  it  to  inform  the  company  that: 

1.  It  doe-  not  concur  with  the  company's  opinion  as  to  nonmateri- 
alitv  under  Federal  securities  law-  and  that  filing  of  form  8-K  is  re- 
quired ;  and 

2.  Any  proposed  release  should  quantify  and  de-eribe  the  amounts 
of  the  questionable  payments. 

Commission  action, — The  Commission  did  not  approve  the  recom- 
mendation of  the  -tail*  and  determined  that  the  information  was  not 
rial.  No  disclosure  was  required  as  to  the  activities  described 
above. 

Subcommittee  staff  comment. — The  subcommittee  staff  believes  that 
all  illegal  and  questionable  payments  described  in  paragraphs  (i)  and 
(ii)  in  the  amount  of  $2.2  million  should  be  disclosed  and  described 
in  special  report-  (Form  8-K)  and  the  company's  annual  report, 
hi  addition,  the  extent  of  the  knowledge  of  management  should  be 
disclosed. 

B.    CITIES    SERVICE    COMPANY 

Cities  Service  i-  involved  in  the  exploration  for  and  production, 
refining,  distribution,  and  marketing  of  a  variety  of  petroleum  prod- 
uct-. In  1974,  the  company  had  assets  of  about  $2.7  billion  and  sales 
of  $2  billion. 


Nature  of  illegal  or  questionable  payments  or  corporate  activity. —  (i) 
In  1973,  an  employee  of  a  foreign  subsidiary  was  provided  with 
$30,000  intended  for  contribution  to  political  parties.  Payment  was 
disbursed  from  the  company's  U.S.  headquarters  and  approved  by 
corporate  officers,  both  of  whom  were  nominees  for  election  as  direc- 
tors. On  February  13,  1975,  the  company  filed  preliminary  proxy  ma- 
terial relating  to  the  election  of  directors.  None  of  the  payments 
described  here  was  mentioned  in  those  proxy  materials.  Neither  has 
the  payment  mentioned  been  described  in  any  subsequent  proxy 
material. 

(ii)  An  overseas  subsidiary  paid  $15,000  in  1975  through  a  foreign 
lawyer  to  a  lobbyist  to  influence  legislation. 

(hi)  Invoicing  and  interest  kickbacks  involving  a  subsidiary  were 
discovered  by  the  company's  internal  audit  staff.  Since  January  1,  1973, 
the  cash  funds  generated  appear  to  have  approximated  $600,000. 

SEC  staff  recommendation. — SEC  staff  recommended  that  the  Com- 
mission concur  with  its  determination  to  require  that  the  company  in 
its  pending  proxy  material  name  nominees  who  had  knowledge  of  the 
improper  foreign  payments  and  describe  the  transactions  appro- 
priately. 

Commission  action. — The  Commission  approved  and  required  generic 
disclosure  in  the  Form  8-K.  However,  it  did  not  require  disclosure  in 
proxy  materials  of  the  names  of  the  nominees  directly  involved  in  the 
illegal  or  questionable  payments. 

Subcommittee  staff  comment. — The  subcommittee  staff  agrees  that  the 
payments  in  question  were  appropriately  described  in  the  Form  8-K 
but  strongly  disagrees  with  the  Commission  in  not  requiring  disclosure 
in  proxy  materials  of  the  nominees  involved.  The  staff  believes  that 
such  disclosure  is  material  by  any  standard  and  is  imperative  if  the 
integrity  of  senior  management  is  to  be  insured  and  the  investor  is  to 
make  intelligent  choices  as  to  management. 

C.       E.  I.  DU  PONT  DE  NEMOURS  &  CO. 

Du  Pont  and  its  subsidiaries  are  engaged  principally  in  manu- 
facturing and  marketing  diversified  lines  of  chemical  products  and 
other  products  related  thereto.  Du  Pont  had  net  assets  in  1974  of 
approximately  $4.8  billion  with  sales  of  $5.3  billion. 

Nature  of  illegal  or  questionable  payments  or  corporate  activity. — Dur- 
ing the  years  1973  through  1975,  the  following  payments  were  made  by 
certain  Du  Pont  foreign  subsidiaries: 

(i)  A  total  of  $26,000  paid  to  customs  or  tax  officials  in  three 
foreign  countries  in  response  to  extortion  demands; 

(ii)  A  total  of  $337,000  paid  to  government  employees  involved  in 
procurement  in  five  foreign  countries  in  response  to  such  employees' 
insistence  on  "commission  payments";  and 

(hi)  A  total  of  $81,000  paid  to  government  employees  involved  in 
procurement  in  two  foreign  countries  in  return  for  then  services  as 
technical  consultants.  The  consulting  fee  was  related  to  sales  in  the 
respective  countries. 

In  addition,  the  company's  investigation  uncovered  one  instance  of  a 
domestic  subsidiary  acting  as  conduit  for  the  payment  of  $155,000 
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by  a  foreign  government  to  a  NCw  York  export  agent.  This  payment 
appears  to  have  been  a  kickback  over  and  above  the  quoted  standard 
price  for  supplying  a  product  to  a  foreign  government. 

SEC  staff  recommendation. — One  Division  recommended  thai  the 
Commission  not  object  to  nondisclosure  of  the  payments  in  the  com- 
pany's filings,  "  *  *  *  in  order  to  be  consistent  with  the  spirit  of  the 
position  taken  by  the  Commission  in  the  request  submitted  by  the 
Celanese  Corporation." 

Another  Division  recommended  that  the  Commission  authorize  the 
staff  to  object  to  the  proposed  nondisclosure  of  certain  questionable 
and  improper  foreign  and  domestic  payments.  This  Division  stated  to 
the  Commission:  "Even  more  disturbing  i<  the  fact  that  a  sizeable 

portion  ($155,000)  of  the  payments  were  dome-tic  in  nature  and  may 
constitute  bribery  under  the  laws  of  the  United  States." 

( Commission  action. — The  Commission  accepted  the  recommendation 
of  the  fust  Division  and  did  not  require  disclosure  of  the  payments 
described. 

Subcommittee  stuff  comment. — As  stated  previously,  the  staff 
objects  strongly  to  nondisclosure  in  periodic  as  well  as  annual  reports 
of  corporate  activities  amounting  to  bribe-  or  kickbacks.  The  $155,000 
"commiss ion"  described  above  is  such  an  instance  that  >taff  believe-  is 
material  and  must  be  disclosed. 

D.    KRAFTCO    CORP. 

Kraftco  and  its  subsidiaries  are  engaged  principally  in  the  purchase, 

manufacture,  processing,  and  distribution  of  food  products,  both 
domestically  and  abroad.  In  1974,  Kraftco  had  sales  of  approximately 
$4.5  billion  and  assets  of  approximately  $1.7  billion. 

Nature  of  illegal  or  questionable  payments  or  corporate  activity. — 
The  vast  majority  of  Kraftco's  payments  were  in  the  foreign  arena, 
although  $440  of  possibly  illegal  political  contributions  were  made 
from  1972  to  1976. 

(i)  With  respect  to  the  company's  foreign  operations,  it  was  un- 
covered that  one  of  the  foreign  subsidiaries  maintained  an  unofficial 
bank  account  from  1970  to  November  1975,  which  was  not  reflected 
on  the  subsidiary's  books  or  on  the  consolidated  statements  of  Kraftco 
and  through  which  passed  $112,000.  The  principal  uses  of  the  fund 
were  for  employee  compensation  ($42,000),  supplementary  rent 
($16,000),  and  fees  to  a  technical  consultant  ($28,000).  However, 
payments  of  approximately  $15,000  from  the  fund  were  made  for  the 
purchase  of  supplies  at  prices  in  excess  of  ceiling  prices,  to  expedite 
custom  clearances,  to  a  tax  consultant,  and  to  a  minor  government 
employee  for  expediting  price  control  clearances.  The  company's 
accounting  firm  office  iti  the  foreign  country  (but  not  in  the  United 
States)  became  aware  of  the  fund  in  1978,  and  three  officers  of  Kraftco, 
including  one  who  is  a  candidate  for  reelection  as  director,  were  aware 
of  the  existence  of  the  fund  for  varying  lengths  of  time.  The  candidate 
and  one  officer  knew  that  it  was  being  used  for  supplemental  pay- 
ments to  employees,  and  the  other  understood  that  some  funds  were 
.being  used  to  expedite  customs  clearance. 

(ii)  In  another  foreign  country,  an  off-the-book  bank  account  of 
$213,000  existed  in  1968  when  the  foreign  subsidiary  was  acquired 
by  Kraftco.  Certain  sales  revenues  were  added  to  the  fund  in  19G8 
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and  transferred  from  the  fund  to  the  subsidiary's  books  in  19G9, 
resulting  in  a  net  addition  to  the  fund  of  $128,000  during  the  2  years, 
exclusive  of  interest.  About  $336,000  of  this  money  was  used  for 
payments  to  management  employees  of  the  subsidiary;  $32,000  as 
brokerage,  customer  volume  bonuses,  and  miscellaneous — and  $16,000 
for  advice  and  services  in  connection  with  obtaining  allocations  for 
raw  materials  and  supplies.  The  company's  accountants  and  five 
members  of  the  senior  management  of  Kraftco,  including  the  afore- 
mentioned candidate  and  another  candidate  for  reelection  as  director, 
were  aware  of  the  fund  and  the  purposes  for  which  it  was  used. 

SEC  staff  recommendation. — Again,  two  SEC  Divisions  gave 
different  recommendations.  One  Division  recommended  that  the  Com- 
mission authorize  the  SEC  staff  to  (a)  inform  Kraftco  that  the  Com- 
mission objects  to  no  public  disclosure  of  certain  matters,  and  (b) 
request  Kraftco  to  disclose  in  Form  8-K,  Form  10-K  (periodic  report) , 
and  proxy  material  the  information  contained  in  the  company's 
written  submissions  including  the  identities  of  management  personnel 
involved. 

The  other  Division  recommended  disclosure  in  Form  8-K  and 
generic  disclosure  in  the  pending  proxy  material. 

Commission  action. — The  Commission  chose  the  second  course  of 
action  and  did  not  require  the  names  of  management  aware  of  the  off- 
the-book  accounts  to  be  disclosed  to  shareholders  in  proxy  material. 

Subcommittee  staff  comment. — The  subcommittee  staff  feels  the 
shareholders  must  have  information  relating  to  the  illegal  or  question- 
able activities  of  senior  management.  Staff  believes  that  the  names  of 
the  nominees  with  knowledge  of  the  off-the-book  accounts,  the 
amounts  involved,  and  a  description  of  the  transactions  should  have 
been  disclosed  in  Form  8-K,  the  annual  report,  and  more  particularly 
in  proxy  materials. 

E.  ROLLINS,  IXC. 

Rollins,  Inc.,  is  principally  engaged  in  providing  certain  essential 
services  for  homes  and  businesses  such  as  pest  control,  maintenance, 
and  protection.  In  1974  Rollins  had  revenues  of  approximately  $193 
million  and  assets  of  approximately  $55  million. 

Nature  of  illegal  or  questionable  payment  or  corporate  activity. — 
Discussions  between  Rollins  and  SEC  staff  disclosed  that  for  fiscal 
years  1971  through  1975  a  wholly  owned  subsidiary  of  the  company 
paid  a  total  of  $117,000  to  foreign  state  and  local  officials  in  order  to 
obtain  permission  to  operate  and  continue  operating  outdoor  bill- 
boards without  obtaining  required  permits.  Of  particular  interest  in 
the  Rollins  disclosures  to  Commission  staff  were  the  facts  that  senior 
management  was  aware  that  the  payments  were  being  made  during 
this  period  and  has  stated  that  the  company  intends  to  continue  mak- 
ing the  payments  described.  It  should  be  noted  that  $53,000  was  paid 
in  fiscal  1975  as  contrasted  to  $18,000  in  fiscal  1974. 

SEC  staff  recommendation.- — SEC  staff  recommended  that  the  Com- 
mission raise  no  objection  to  generic  disclosure  in  a  Form  8-K  of  the 
identity  of  the  foreign  country,  the  recipients,  and  senior  management 
involved. 

Commission  action. — The  Commission  accepted  the  staff  recom- 
mendation and  required  only  generic  disclosure  of  the  payments  and 
the  company's  intent  to  continue  them  in  a  Form  8-K. 


10 

SubcommUtot  *U$  comment.— Though  the  subcommittee  staff  does 
not  believe  that  the  disclosure  of  the  recipients  of  illegal  or  question- 
able payments  i-  necessary  in  everj  case,  if  does  believe  that  the 
identity  of  top  management  who  had  knowledge  of  such  payments 
must  be  disclosed.  Such  disclosure  should  be  to  all  shareholders  as 
well  as  to  potential  investors  through  appropriate  press  releasee  and 
in  the  annual  report. 

F.    SANTA    Ft;    INTERNATIONAL    CORPORATION 

Santa  Fe  provides  offshore  and  onshore  services  to  the  Internationa] 
oil  industry  and  engages  in  oil  and  gas  exploration,  development,  and 

production.    In    1972.    Santa    Fe    had    a^-ets   of    approximately    sis") 
million  and  in  1974  realized  Bales  of  $266  million. 

Natun    oj  UlegcU  or  questionable  payments  or  corporate  actiritij. — 

Santa  Fe  disclosed  to  the  Commission  >tafF  that  over  the  past   t> 

it    had    made   certain    questionable    payments   in    the    United 

States  and  in  three  foreign  countries  in  the  amount  of  approximately 

$i$8;000. 

i  Domestic. — Approximately  $121,000  was  paid  to  nongovernment 
employees  in  the  United  States.  The  domestic  payments  were  made 
to  nongovernment  employees  in  connection  with  a  private  project 
on  which  the  company  i^  working.  The  recipients  who  were  paid  in 
ea>h  or  kind  were  employees  of  an  independent  firm  representing  the 
company's  client  and  were  responsible  for  approval  of  the  physical 
completion  of  the  company's  work. 

(h)  Foreign. — Of  the  foreign  payments,  approximately  $67,000, 
practically  all  were  made  to  minor  governmental  officials  to  settle 
tax  and  customs  matters  which,  in  the  company's  judgment,  should 
have  been  settled  without  payments.  Once  again,  senior  management 
had  knowledge  of  the  payments,  and  the  company  intends  to  continue 
making  such  foreign  payments. 

SEC  staff  recommendathm. — Commission  staff  recommended  that 
the  Ootnmissibn  authorize  it  to  object  to  the  company's  proposed 
nondisclosure  of  both  the  questionable  foreign  and  domestic  payments. 

Commission  action. — The  Commission  authorized  staff  to  object 
to  the  company's  proposed  nondisclosure  of  foreign  payments  to 
government  officials.  The  Commission  made  no  determination  with 
respect  to  the  necessity  for  disclosure  of  the  questionable  domestic 
payments.  No  such  disclosure  has  been  made  because  the  Commission 
chose  not  to  make  a  determination  on  the  question. 

Subcommittee  staff  comment. — The  staff  agrees  with  the  required 
disclosure  of  the  foreign  payments,  although  it  believes  that  the 
disclosure  should  be  made  to  each  existing  and  prospective  -hare- 
holder  and  that  disclosure  should  include  information  that  Senior 
management  is  aware  of  the  payments  and  will  continue  to  make  them. 

Staff  disagrees  with  the  Commission  action  with  regard  to  the 
dome-tic  payments.  Such  payments  were  tantamount  to  a  bribe  of 
U.S.  citizens  and   as  such  are  material   to  investors  and   the  public. 

G.    WM.    WRIGLEY,    JR.    CO. 

Wrigley  is  primarily  jed  in  the  manufacture  and  distribution 

of  chewing  gum  in  the  United  State-  and  foreign  countries.  In  1974, 
Wrigley  had  assets  of  about  $175j million  and  sales  of  $232  million. 


11 

Nature  of  illegal  or  questionable  payments  or  corporate  activity. — 
The  activities  of  Wrigley  involved  irregular  billing  practices  of  one 
of  its  subsidiaries  and  the  necessity  of  reporting  those  practices.  The 
subsidiary  had  been  engaging  in  the  practice  of  overbilling  at  the 
request  of  certain  foreign  customers  and  depositing,  when  paid  through 
banks,  the  amount  of  the  overbilling  in  accounts  not  in  the  name  of 
the  customer.  In  four  cases,  the  gross  billing  was  at  the  scheduled 
price  without  crediting  a  quantity  discount  to  which  the  customer  was 
entitled,  and  the  amount  deposited  was  equal  to  the  discount.  In  the 
other  six  cases,  there  was  billing  in  amounts  higher  than  scheduled 
prices.  The  aggregate  overbillings  for  the  previous  5  years  as  pre- 
sented to  SEC  staff  were  in  1971— $1,341,  1972— $17,924,  1973— 
$58,741,   1974— $232,518,   and   1975— $378,540. 

SEC  staff  recommendation. — One  Division  recommended  that  the 
Commission  decline  to  take  a  position  regarding  the  necessity  of 
reporting  such  practices  on  a  Form  8-K  at  the  time,  as  the  company 
had  not  completed  its  investigation.  Another  Division  recommended 
that  the  facts  be  disclosed  at  the  present  time  in  a  Form  8-K,  as  the 
amounts  involved  were  material  and  the  books  and  records  were 
inaccurate. 

Commission  action. — The  Commission  declined  to  require  disclosure 
at  this  time. 

Subcommittee  staff  comment. — The  subcommittee  staff  believes  that 
the  questionable  billing  practices  were  clearly  material,  probably 
illegal,  and  certainly  a  breach  of  contract.  Form  8-K  is  designed  to 
inform  investors  periodically.  The  facts  were  known  to  Wrigley  at 
the  time  of  discussions  with  the  SEC  staff  and  should  have  been 
disclosed  promptly. 

H.    GARDNER-DENVER    CO. 

Gardner-Denver  and  its  subsidiaries  are  engaged  in  the  manufacture 
of  products  used  in  the  mining  industry,  most  notably  drilling  equip- 
ment, pumps,  compressors  and  other  drilling  accessories.  In  1974,  the 
company  had  assets  of  about  $246  million  and  sales  of  $276  million. 

Nature  of  illegal  or  questionable  payments  or  corporate  activity. — 
The  payments  by  Gardner-Denver  relate  primarily  to  the  payments 
of  $62,200  paid  to  foreign  government  employees  between  1971 
through  1976,  as  well  as  $7,000  paid  a  foreign  government  employee  in 
comiection  with  sales.  Also  of  importance  was  the  fact  that  a  foreign 
subsidiary  had  made  sales  to  a  foreign  country  which  a  U.S.  company 
and  its  subsidiaries  are  not  permitted  to  deal  with  by  Federal  statute. 
This  was  reported  by  the  SEC  to  the  Commerce  Department  and  also 
to  the  Department  of  Justice.  It  was  also  learned  from  Gardner- 
Denver  that  one  of  the  officers  of  the  company,  who  was  also  a  candi- 
date for  reelection  to  the  board  of  directors,  had  obtained  information 
such  that  he  should  have  been  put  on  notice  of  the  sales  made  to  the 
prohibited  country. 

SEC  staff  recommendation. — SEC  staff  recommended  generic 
disclosure  of  the  questionable  payments  in  the  company's  Form  8-K. 
Staff  also  discussed  a  required  proxy  filing  but  recommendations  are 
unknown. 
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Commission  action. —  The  Commission  did  require  the  generic 
disclosure  in  Form  8  K  but  determined  that  there  be  no  disclosure  of 
the  foreign  transaction  in  the  Gardner-Denver  proxy  statement. 

Subcommittei  staff  comment-  The  fact  that  b  corporate  officer 
running  For  election  to  the  hoard  of  directors  had  facts  Buch  that  he 
should  have  been  aware  of  a  sale  to  a  country,  prohibited  by  Federal 
Btatute,  is  a  material  fact.  The  fact  should  be  disclosed  bo  share* 
holders  in  a  proxy  statement  in  order  that  they  make  an  informed 
judgment  as  to  the  integi  ity  of  corporate  management. 

1  I  I.    (  JONCLUSIOtf 

Recent  disclosure  of  illegal  and  questionable  payments  by  U.S. 
corporations  raises  grave  lss nes  of  national  policy.  Uncorrected,  such 
conduct  threaten-  public  confidence  in  the  management  of  publicly 
owned  corporations,  in  the  economic  system,  and  in  the  integrity  of  the 
political  process. 

The  Securities  and  Exchange  Commission  and  its  staff  are  to  be 
commended  for  their  actions  thus  far  in  attempting  to  determine  the 
scope  of  these  illegal  and  unethical  actions  and  to  devise  remedies. 
Nonetheless,  more  effective  enforcement  is  essential,  in  part  because 
of  the  inadequacy  of  the  Commission's  enforcement  staff  to  investigate 
the  approximately  100  corporations  which  have  thus  far  made  some 
disclosure  of  illegal  or  questionable  payments  or  the  maintenance  of 
false  books  and  records.  Based  on  the  Subcommittee  staff's  review  of 
approximately  60  SEC  files  for  companies  currently  involved 
in  the  voluntary  disclosure  program,  the  staff  has  the  following 
recommendations: 

1.  More  detailed  public  disclosure  is  necessary  as  to  all  com- 
panies which  have  engaged  in  any  illegal  payment  (under  the 
laws  of  the  United  States  or  any  other  nation),  any  substantial 
questionable  payments,  any  form  of  domestic  or  foreign  political 
contribution,  or  which  have  maintained  false  or  inaccurate  books 
or  records. 

2.  This  disclosure  must,  at  a  minimum,  include  a  detailed 
description  of  the  nature  and  purpose  of  the  payment,  the  amount, 
the  basis  of  its  illegality  (or  the  surrounding  facts  which  make  it 
questionable),  and  the  identity  of  all  corporate  officials  who 
participated  or  had  knowledge  of  the  transactions. 

3.  The  degree  of  knowledge  of  all  illegal  or  questionable  pay- 
ments by  corporate  employees  and  particularly  by  senior  man- 
agement must  be  disclosed. 

4.  For  the  protection  of  potential  and  existing  shareholders, 
disclosure  shoidd  always  be  made  in  appropriate  communications 
to  the  shareholders  and,  additionally,  in  press  releases  for  dis- 
semination to  the  general  public. 

5.  The  Commission's  authority  to  pursue  all  such  investigations 
and  to  examine  the  accuracy  of  voluntary  disclosures  through 
access  to  corporate  books  and  records  should  be  confirmed  in  a 
consent  judgment  filed  in  a  Federal  court,  and  thus  enforceable,  if 
necessary1,  by  contempt  of  court  sanctions. 

6.  The  SEC  should,  through  its  Division  of  Enforcement  or  by 
other  means,  corroborate  the  accuracy  of  all  published  corporate 
disclosures  and  make  public  the  results  of  its  follow-up 
investigations. 
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7.  Corporate  declarations  of  cessation  of  illegal  or  questionable 
activities  are  insufficient  absent  thorough  follow-up  investigation 
by  the  Commission. 

8.  The  Commission  should,  through  a  supplemental  appro- 
priations request,  seek  substantial  additional  funding  to  augment 
its  enforcement  staff  for  the  purpose  of  such  follow-up  investiga- 
tions and  new  investigations. 

9.  In  cases  where  the  evidence  demonstrates  that  senior  manage- 
ment or  the  corporation's  independent  accountants  or  auditors 
had  knowledge  of  or  participated  in  illegal  payments  or  any 
substantial  payments  which  were  not  truthfully  disclosed  in 
corporate  books  or  records,  the  Commission  should  refer  the 
matter  to  the  Department  of  Justice  for  the  purpose  of  seeking 
appropriate  civil  or  criminal  penalties.  Injunctive  relief,  while 
important,  is  not  a  sufficient  deterrent  in  such  circumstances. 


Exhibit  A 

Securities  and  Exchange  Commission, 

Washington,  D.C.,  May  11,  107 6. 
Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Oversight  and  Investigation,  Committee  on 
Interstate  and  Foreign  Commerce,  House  of  Representatives,  Wash- 
ington, B.C. 

Dear  Mr.  Chairman:  This  is  m  further  response  to  the  request  of 
Patrick  McLain,  of  your  staff,  for  copies  of  specified  memos  from  the 
Division  of  Corporation  Finance  to  the  Commission,  containing  recom- 
mendations relating  to  disclosure  questions  raised  by  companies  which 
have  made  improper  foreign  or  domestic  payments.  Some  of  these 
materials  were  transmitted  to  your  staff  on  Friday,  May  7th.  The 
remainder  are  attached. 

As  I  have  indicated  to  you  on  previous  occasions,  the  Commission 
strongly  believes  that  the  transmittal  of  materials  relating  to  com- 
panies participating  in  our  voluntary  program  seriously  risks  the  im- 
pairment of  these  efforts,  the  continuing  success  of  which  depends 
heavily  on  the  cooperation  of  the  various  individuals  and  entities 
that  voluntarily  provide  information.  Without  this  cooperation,  the 
Commission,  with  its  limited  resources,  would  not  have  been  able  to 
achieve  the  success  it  has  enjoyed  to  date  in  attaining  adequate  dis- 
closure of  improper  or  illegal  corporate  practices. 

There  are,  in  our  judgment,  a  number  of  serious  policy  questions 
concerning  our  handling  of  confidential  information  raised  by  the  trans- 
mittal cf  these  documents.  Nonetheless  we  recognize  the  overriding 
concern  of  your  subcommittee  in  investigation  of  matters  of  corporate 
questionable  payments. 

I  very  much  hope  that  we  can  discuss  the  nature  of  such  transmittals 
in  general  at  some  later  date. 

Consistent  with  the  above  we  are  transmitting  to  you  the  informa- 
tion requested  by  Mr.  McLain  in  a  sealed  envelope  addressed  to  }rour 
personal  attention,  with  the  belief  that  you  fully  appreciate  the  con- 
siderable damage  that  would  occur  to  our  working  relationships  at  the 
Commission  should  there  be  any  public  exposure  of  them.  An}7  duplica- 
tion of  them  or  public  questioning  of  the  Commission  that  focuses 
upon  staff  comments  would  be  equally  damaging.  Similarly  amr  ques- 
tioning publicly  or  privately  of  the  staff  as  to  their  recommendations 
could  do  considerable  harm  to  the  open  discussion  that  is  unique  to  the 
Commission. 

For  these  reasons  the  material  is  being  transmitted  in  accordance 
with  my  earlier  letter  to  you  requesting  the  opportunity  to  appear 
before  the  full  subcommittee  to  state  the  views  of  the  Commission  be- 
fore any  of  the  above  takes  place. 

Thank  3tou  again  for  your  willingness  to  appreciate  our  concern. 

With  best  regards, 
Sincerely, 

Roderick  M.  Hills,  Chairman. 

(15) 
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Exhibit  B 

-  i  i  euties  \\i)  Exchange  Commission, 

Washington,  D.C.,  Man  11,  1976. 
Hon.  John-  E.  Moss, 

Chairman,  Subcommittee  on  Oversight  and  Investigation,  Committee  on 
Interstate  and  Foreign  Commerce,  Houst  of  Representatives,  Wash- 
ington, Da  . 

Dear  Mr.  Chairman:  I  have  transmitted  under  separate  cover  all 
the  documents  requested  by  Mr.  McLain  except  for  two  documents, 
which  I  am  sending  with  this  special  transmittal. 

You  will  see  that  both  involve  pending  criminal  investigations.  My 
own  sense  is  that  such  documents  should  not  under  any  circum- 
stances, as  a  matter  of  good  law  enforcement  policy,  he  transmitted 
from  the  Commission.  Your  staff  representatives,  however,  insist 
that  they  be  sent  to  you  in  order  to  avoid  any  controversy  over  the 
broader  matters  which  we  fully  appreciate  your  interest  in.  I  am 
simply  singling  these  matters  out  for  even  more  particular  care. 

On  behalf  of  the  Commission,  I  request  that  the  attached  docu- 
ment-, after  being  briefly  reviewed  by  you,  be  returned  to  us  without 
duplication. 

Sincerely, 

Roderick  M.  Hills,  Chairman. 


Exhibit  C 

Congress  of  the  United  States, 

House  of  Representatives, 
Subcommittee  on  Oversight  and  Investigations 
of  the  Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  D.C.,  May  19,  1076. 
Chairman  Roderick  M.  Hills, 
Securities  and  Exchange  Commission,  Washington,  D.C. 

Dear  Mr.  Hills  :  This  is  in  response  to  your  two  letters  to  me,  both 
dated  May  11,  1976,  transmitting  the  various  documents  requested 
by  subcommittee  staff  pertaining  to  the  Commission's  voluntary 
corporate  disclosure  program.  Your  letters  urge  that  the  subcommit- 
tee make  no  public  reference  and  that  no  public  or  private  question- 
ing be  undertaken  which  pertains  either  to  the  information  provided 
by  the  participating  corporations  or  to  the  staff  analysis  or  recom- 
mendations. We  appreciate  your  concern  that  the  voluntary  com- 
pliance program  not  be  jeopardized,  or  that  working  relationships 
at  the  Commission  not  be  impaired. 

Nevertheless,  the  subcommittee  has  determined  that,  in  the  interest 
of  carrying  out  its  oversight  function  relating  to  the  Federal  securities 
law-  and  discharging  its  responsibilities  to  the  Congress  and  the 
public,  certain  aspects  of  the  materials  which  you  have  provided  to 
the  subcommittee  must  be  disclosed. 

Therefore,  I  have  requested  that  the  staff  prepare  a  written  study 
of  the  ( Jommission's  voluntary  disclosure  program.  The  facts  surround- 
ing eight  companies  are  described   therein   and   the  companies  are 
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named.  However,  the  names  of  individuals,  accounting  and  auditing 
firms,  and  foreign  countries  have  been  deleted. 

The  report  describes  by  name  only  the  most  serious  examples  of 
the  inadequacies  of  the  voluntary  program.  There  appear  to  be  serious 
deficiencies  arising  both  from  the  Commission's  apparent  lack  of 
will  to  run  an  adequate  enforcement  program,  and  perhaps  in  part, 
from  the  Commission's  lack  of  authority  to  take  all  actions  which  it 
might  find  necessary  or  appropriate.  These  problems  are  detailed 
in  the  staff  study. 

We  further  note  in  this  regard  that  at  the  time  each  company 
decided  to  participate  in  the  voluntary  compliance  program,  it  was 
specifically  advised  that  information  it  furnished  to  the  Commission 
was  not  and  could  not  be  guaranteed  confidentiality.  The  Com- 
mission specifically  advised  of  the  availability  of  information  to  the 
public  under  the  Freedom  of  Information  Act,  unless  a  particular 
exception  applied.  It  also  noted  that  the  corporate  disclosures  to 
the  SEC  were  subject  to  release  to  the  Congress  upon  request.  Indeed, 
your  report  to  the  Senate  Committee  on  Banking,  Housing,  and 
Urban  Affairs  specifically  makes  this  point  and  in  fact  disclosed  the 
names  of  six  of  the  eight  companies  referred  to  in  the  staff  study. 

We  have  very  seriously  considered  the  concern  you  expressed; 
namely,  that  the  operation  of  the  voluntary  compliance  program  not 
be  impaired.  We  have  decided,  nonetheless,  to  proceed  as  described 
for  two  reasons.  First,  since  no  promise  of  confidentiality  has  been 
given  in  the  past  and  since  there  are  serious  civil  and  criminal  penalties 
for  nondisclosure  of  material  facts,  we  think  that  firms  facing  situa- 
tions comparable  to  those  which  have  heretofore  balanced  the  pros 
and  cons  and  decided  to  come  forward,  will  also  choose  to  come 
forward.  Second,  and  more  important,  is  our  legislative  oversight 
responsibility  under  the  Legislative  Reorganization  Act  and  Rules 
of  the  House  of  Representatives.  There  is  an  overriding  legislative 
and  public  interest  to  be  served  in  knowing  of  the  quality  of  the 
enforcement  program  which  is  being  operated  by  the  Commission. 
The  Congress  and  the  public  should,  we  believe,  have  an  opportunity 
to  judge  whether  the  disclosure  provisions  of  the  securities  laws  are 
satisfied  by  the  criteria  which  the  Commission  is  applying  in  this 
voluntary  program. 
Sincerely, 

John  E.  Moss, 
Chairman,  Oversight  and 
In  instigations  Su  bcomm  ittee. 


Exhibit  D 

Securities  and  Exchange  Commission, 

Washington,  D.C.,  May  21,  1976. 
Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Oversight  and  Investigation,  Committee  on 
Interstate  and  Foreign  Commerce,  House  oj  Representatives,  Wash- 
ington, D.C. 
Dear  Mr.  Chairman:  On  May  20,   1976,  the  Commission  was 
provided  copies  of  a  report  prepared  by  the  staff  of  the  Subcommittee 
on  Oversight  and  Investigations  concerning  the  Commission's  program 
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for  voluntary  corporate  disclosure  of  Questionable  and  illegal  foreign 
payments  and  practices.  Having  examined  the  report  of  the  staff  of 
the  subcommittee,  the  (  tommission  offers  the  following  con  uncut-. 

1.  THE  staff  REPORT  RELIES  <>\  \\  QNDUL1  \.\i;i;o\\  VIEW  OF  THE 
COMMISSION^  PBOGRAM  IN  DETERMINING  I  n  \  i  THE  VOLUNTARY 
disci. osriiK  PROGRAM  HAS  PRODUCED  [NADEQUATE  DISCLOSURES  01 
MATERIAL  I   \«    re 

On  May  12,  L976,  the  CommissioD  submitted  to  the  Senate  Com- 
mittee on  Banking,  Housing  and  Urban  Affairs  a  thorough  report, 
describing  in  detail  it-  voluntary  disclosure  program  and  enforcement 
activities;  setting  forth  a  synopsis  of  the  public  tacts  that  have  been 
disclosed  as  a  result  of  those  activities;  and  proposing  legislation  to 
deal  with  the  problems  that  we  have  identified.  This  report,  a  copy  of 
which  is  provided  for  your  consideration,  represents  a  thorough  and 
detailed  account  of  the  ( Commission's  total  activities  to  assure  discovery 
and  cessation  of  questionable  and  illegal  foreign  payments  and  prac- 
tice- and  their  adequate  disclosure  under  the  Federal  securities  laws. 
Under  our  programs,  approximately  100  companies  have  made  dis- 
closures regarding  such  payments. 

The  subcommittee'-  study,  by  contrast,  relies  on  a  limited  and 
inadequate  analysis  of  eight  cases  in  which  the  Commission  expressed 
it-  informal  view-  regarding  the  adequacy  of  disclosure  of  certain 
matte;-  a-  a  basis  for  a  broad  conclusion  that  there  are  serious 
deficiencies  in  tin4  voluntary  disclosure  program.  Not  only  do  we 
consider  the  analysis  of  these  eight  individual  cases  to  be  inadequate, 
we  believe  that  the  subcommittee  staff  ignored  the  overwhelming 
successes  of  the  voluntary  disclosure  program. 

A.  The  voluntary  disclosun  program  has  produced  substantial  public 
disclosures  of  questionable  and  illegal  practices  and  has  led  to  their 
cessation  in.  a  substantial  number  of  cases 

The  Commission  believes  that  the  basis  for  the  assertions  of  the 
subcommittee  staff  should  be  examined  more  carefully  in  light  of  the 
totality  of  the  Commission's  activities  and  the  results  they  have  pro- 
duced to  date.  Prior  to  isolating  and  analyzing  eight  individual  cases, 
we  feel  that  the  Subcommittee  should  consider  tin1  total  picture. 

A.s  mentioned  previously,  approximately  100  companies  have  made 
disclosure  regarding  questionable  and  illegal  foreign  and  domestic 
payments  and  practices  as  of  April  21,  1976.  Of  that  aumber,  approxi- 
mately 60  consulted  with  the  Commission  staff  regarding  facts  they 
had  discovered  during  the  course  of  their  internal  investigations  into 
these  matters,  most  frequently  conducted  by  persons  not  suspected 
of  involvement  in  the  questionable  activities.  Those  companies  addi- 
tionally pledged  to  provide  the  Commission's  Division  of  Enforce- 
ment access  to  their  corporate  books  and  records  and  to  their  files 
and  material-  discovered  or  developed  dming  the  course  of  their  in- 
vestigation. An  overwhelming  majority  of  those  companies  either 
adopted  or  reissued  corporate  policies  prohibiting  the  continuation  of 
the  practice-  they  discovered,  and  many  adopted  new  procedure-  to 

assure  thai  these  policies  would  be  honored. 

In  addition,  the  Commission's  programs  and  activities  and  the 
public  disclosures  they  produced,  prompted  many  Other  corporations 
to  examine  their  own  activities  and  to  make  public  disclosures  similar 
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to  those  required  in  the  voluntary  program  without  consultation  with 
the  Commission  or  our  staff.  Those  public  disclosures  reflect  the  com- 
panies judgments  as  to  what  must  be  disclosed  under  the  Federal 
securities  laws  and,  in  many  cases,  what  should  be  required  as  a  mat- 
ter of  good  shareholder  relations.  Similarly,  when  the  Commission 
determined  that  matters  may  not  have  been  required,  the  Commission 
generally  suggested  that  the  staff  advise  the  companies  that  it  felt 
that  they  should  consider  whether  the  matters  should  be  disclosed  as  a 
matter  of  good  corporate  relations.  In  many  cases,  the  companies 
agreed  and  made  disclosure  of  matters  that  neither  we  nor  they  re- 
garded to  be  material  under  the  Federal  securities  laws.  Accordingly 
whether  disclosure  in  a  specific  case  is  adequate  as  a  matter  of  law  may 
not  easily  be  determined  by  comparison  with  disclosures  undertaken 
voluntarily  in  other  cases. 

Of  the  some  60  corporations  that  sought  the  views  of  the  Commis- 
sion's staff  regarding  disclosure  of  certain  matters,  only  25  were 
brought  to  the  attention  of  the  Commission  itself  for  an  expression  of 
its  views.  Generally,  these  cases  presented  some  of  the  most  trouble- 
some issues  regarding  the  materiality  of  certain  facts  and  of  corporate 
obligations  to  make  disclosures.  In  eight  cases,  the  Commission  deter- 
mined that  facts  and  circumstances  involving  enforcement  considera- 
tions prevented  us  from  expressing  a  view  regarding  the  adequacy  of 
disclosure  of  certain  matters  at  that  time.  Of  the  remaining  17  cases, 
the  Commission  required  14  corporations  to  make  disclosures.  The 
material  facts  we  required  to  be  disclosed  to  investors  and  shareholders 
generally  included : 

1.  The  existence,  amount  of,  duration,  and  purpose  for  the  foreign 
payments; 

2.  the  method  of  effecting  the  payments,  including  possible  falsi- 
fications or  inadequacies  in  corporate  books  and  records; 

3.  the  role  of  management  in  the  payments; 

4.  their  tax  consequences,  if  any;  and 

5.  information  about  the  business  or  services. 

In  only  three  instances,  two  of  which  were  selected  by  the  subcom- 
mittee staff  for  examination  and  criticism,  did  the  Commission  concur 
in  the  corporations'  view  that  no  disclosure  was  required  of  matters 
presented  to  it  were  material  and  that  no  disclosure  was  required.  In 
one  of  those  cases,  however,  the  corporation  decided  to  make  some 
disclosure  following  staff  communication  of  the  Commission's  view 
that  corporate  management  should  consider  whether  good  corporate 
relations  would  best  be  served  by  some  disclosure  of  those  facts,  not- 
withstanding our  determination  that  the  Federal  securities  law  did  not 
require  such  disclosure. 

The  Commission  believes  that  the  efficacy  of  its  entire  program  can- 
not fairly  be  assessed  simply  by  listing  the  kinds  of  disclosures  that 
have  and  have  not  been  required  in  isolated  cases.  Single  cases,  or  even 
small  numbers  of  cases,  are  not  indicative  of  the  validity  of  the  Com- 
mission's activities.  Instead,  we  urge  that  the  subcommittee  consider 
the  totality  of  the  facts  that  have  been  disclosed  as  a  direct  or  indirect 
result  of  our  activities.  We  further  urge  that  the  subcommittee  con- 
sider the  significant  number  of  cases  in  which  corporations  have 
pledged  to  cease  the  questionable  or  illegal  payments  and  practices 
that  their  investigations  discovered,   and,   moreover,   the  increased 
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sensitivity  to  these  problems  in  the  business  and  professional  com- 
munities and  their  increased  determination  to  deal  with  them,  all  of 
which  are  discussed  in  detail  in  the  accompanying  report. 

Judging  the  voluntary  disclosure  program  in  it>  totality,  the  Com- 
mission believes  that  it  has  been  remarkably  successful.  The  voluntary 
disclosure  program  and  the  Commission's  enforcement  activities  are 
complementary.  Together,  they  have  produced  significant  discoveries 
and  public  disclosures  of  questionable  and  illegal  foreign  payments  and 
practice-.  Similarly,  they  have  led  to  the  cessation  of  these  practices  in 
the  vast  majority  of  cases.  The  Commission  believes  that  the  sub 
nhttee  must  assess  it-  -tall"-  criticisms  of  our  deci-ions  in  these  eight 
individual  cases  in  light  of  the  obvious  success  of  our  overall  program. 
The  subcommittee  staff  conclude.-: 

u[T]here  are  serious  shortcomings  in  the  adequacy  of  the  voluntary 
disclosure  program." 

The  record  does  not  support  this  conclusion,  and  we  respectfully 
request  that  the  productive  efforts  of  the  Commission  and  it>  staff  not 
be  so  branded  by  this  subcommittee. 

The  Commission  further  believe-  that  the  draconian  measures 
proposed  by  the  subcommittee  staff  are  certainly  not  justified  in  the 
absence  of  some  indication  or  evidence  that  the  disclo-ure>  obtained 
to  date  under  the  voluntary  program  are  inadequate.  We  presently 
have  no  such  indications.  Moreover,  the  structure  of  the  voluntary 
program  suggests  that  the  record  probably  will  not  support  such  a 
determination.  A-  previously  indicated,  a  condition  to  participation  in 
the  voluntary  program  i--  that  the  corporation  agree  to  provide  our 
Divi-ion  of  Enforcement  access  to  their  files  and  to  the  material-  they 
have  discovered  and  developed  in  their  investigation.  The  Division  of 
Enforcement  lias  taken  advantage  of  this  access  in  certain  case-,  and 
will  continue  to  do  so  in  the  future.  This  persuades  the  Commission 
that  few  corporations  would  be  willing  to  risk  compounding  their 
possible  problem-  by  withholding  information  relating  to  major  abuses 
from  our  staff  when  they  consult  regarding  the  appropriate  disclosure 
of  matters  they  have  discovered.  We  ou\  assure  the  subcommittee  that 
our  Division  of  Enforcement  has  both  the  determination  and  the 
resources  to  deal  with  those  cases  if  they  arise. 

II.  THE  SUBCOMMITTEE  STAFF'S  ANALYSIS  OF  THE  EIGHT  CASES  IS 
SUPERFICIAL  AND  CANNOT  SUPPORT  MEANINGFUL  CONCLUSIONS  ON 
THOSE  CASES,  MUCH  LESS  SERVE  AS  A  BASIS  FOR  CONDEMNATION  OF 
THE    ENTIRE    PROGRAM 

It  is  important  to  understand  that  decisions  regarding  disclosure 
for  purposes  of  the  Federal  securities  law-  are  based  on  judgments 
of  materiality.  Congress  has  given  the  Commission  the  responsibility 
to  make  these  judgments  on  a  case-by-case  basis.  Obviously,  judg- 
ments in  individual  cases  can  be  challenged.  As  we  noted  in  our  report 
to  the  Senate  Committee  on  Banking,  Housing  and  Urban  Affair.-, 
there  is  no  litmus  test  of  materiality  in  an  area  as  complicated  as 
this.  In  that  report,  the  Commission  discussed  at  length  some  of  the 
factors  relevant  in  determining  whether  certain  facts  are  material  and 
should  be  disclosed. 

Obviously,  these  are  highly  fact-specific  ca-es,  and  matters  on  which 
reasonable  men  can  and  do  differ.   The  staff  of  the  subcommittee 
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disagrees  with  some  of  the  Commission  decisions  in  the  eight  cases 
reported  in  its  study.  There  also  have  been  differences  between  and 
within  divisions  and  offices  in  the  Commission  in  many  of  the  partic- 
ular cases  selected  by  the  subcommittee  staff,  which,  as  previously 
noted,  represent  some  of  the  most  difficult  confronted  by  the  Com- 
mission. Moreover,  there  were  differences  of  various  degrees  among 
members  of  the  Commission  in  nearly  every  one  of  these  cases. 

The  Commission  is,  however,  the  established  body  possessing  the 
authority  to  make  such  judgments  under  the  Federal  securities  laws, 
and  while  a  subcommittee  has  the  authority  and  responsibility  to 
question,  and  in  some  cases  criticize  the  manner  in  which  decisions 
are  made,  it  would  seem  that  Members  of  Congress  should  take  care 
to  avoid  supplanting  individual  decisions  made  by  the  Commission 
under  the  Federal  securities  laws  with  their  individual  judgments, 
unless  approved  by  Congress  on  other  grounds. 

The  abbreviated  staff  presentation  of  the  facts  considered  in  reaching 
decisions  in  the  eight  cases  it  has  selected  presents  an  inadequate 
basis  from  which  to  judge  those  decisions.  Thus,  the  Commission  has 
stated  more  full}7  the  factors  considered  by  the  Commission  in  deter- 
mining whether  disclosure  of  certain  facts  was  required  under  the 
Federal  securities  laws.  These  statements,  set  forth  in  appendix  A, 
should  provide  the  subcommittee  a  better  understanding  of  some  of 
the  factors  the  Commission  considers  relevant  to  these  determinations. 

To  illustrate  the  point  more  carefully,  the  company  discussed  as 
entry  C  to  appendix  A,  and  as  the  relettered  entry  C  in  the  staff 
study,  will  be  discussed  herein. 

Company  C  and  its  subsidiaries  are  engaged  principally  in  manu- 
facturing and  marketing  diversified  lines  of  products.  The  company 
had  net  assets  in  1974  of  over  $4  billion  and  sales  exceeding  $3  billion. 

As  a  result  of  publicity  generated  by  disclosures  made  by  the 
Watergate  special  prosecutor's  office,  the  company's  management  in 
1973  directed  the  vice  president  and  treasurer  to  conduct  an  investi- 
gation to  determine  whether  illegal  political  contributions  had  been 
made.  The  company's  independent  auditors  were  asked  to  give  special 
attention  to  this  subject  during  the  course  of  their  regular  audit. 

The  company's  investigation  revealed  no  political  contributions 
except  those  made  in  a  foreign  country  where  contributions  were 
legal  and  never  exceeded  $18,000. 

The  corporation  then  approved  a  policy  of  full  disclosure  of  all 
political  contributions  by  key  company  officials  and  Washington 
home  office  staff  members,  and  in  the  same  action  the  board  of  directors 
reaffirmed  its  longstanding  policy  prohibiting  political  contributions 
by  the  company.  Information  related  to  individual  contributions  is 
required  to  be  filed  in  a  public  register  maintained  by  the  corporate 
Secretary. 

Subsequently,  the  company  initiated  a  more  extensive  investigation, 
asking  inside  and  outside  auditors  to  focus  on  any  suspicious  payments 
exceeding  $500.  This  examination  discovered  the  following  practices 
engaged  in  by  some  of  the  company's  foreign  subsidiaries: 

1.  Between  1973  and  1975,  approximately  $360,000  was  spent  as 
follows  : 

(a)  Less  than  $26,000  spent  in  four  separate  incidents.  On  three 
occasions  a  local  inspector  or  auditor  threatened  a  large  assess- 
ment or  fine  for  alleged  violations  of  rules.  Payment  of  approxi- 
mately $8,000  stopped  these  threats. 
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(b)  A  local  plant  official  was  arrested  by  officers  brandishing 
drawn  pistols  for  alleged  customs  violations.  The  matter  was 
settled  'olfowing  payment  of  $18,000. 

(c)  In  five  different  foreign  countries  certain  employees  respon- 
sible for  procurement  for  GoT/ernnaent  agencies  insisted  on 
certain  payments.  The  largest  payment  made  in  response  to 
these  demands  was  $31,000;  the  total  over  3  years  amounted 
to  $337,000. 

2.  Three  other  unusual  situations  involved  total  payments  approxi- 
mating $230,000. 

(a)  A  foreign  subsidiary  of  the  company  hired  Government 
employee-  as  -alt1-  consultants  in  two  separate  foreign  countries. 
Bach  consultant  was  paid  a  sales  commission  in  his  respective 
country.  Total  commissions  amounted  to  $81,000  ami  were  not 
known  to  officials  of  the  parent  company. 

(I))  A  subsidiary  of  company  C  bid  about  $100,000  to  supply  a 
product  to  a  foreign  government.  An  exporter  accepted  the  bid 
with  the  understanding  that  a  letter  of  credit  for  about   twioe 
that    amount    would   be  given   to  the  subsidiary   and    that    the 
difference  of  approximately  $150,000  would  be  "kicked  back" 
to  the  export  agent.  No  officials  of  the  parent  company  knew  of 
the  transactions,  at  the  time,  and  the  practice  had  been  terminated 
prior  to  their  discovery  of  the  matter. 
The  company  had  a  long  standing  policy  prohibiting  such  payments, 
and  it  took  strong  measures  to  assun  the  cessation  of  future  payments 
of  this  kind.  Senior  management  allegedly  was  unaware  of  tin1   pay- 
ments.   Moreover,    the    company    has   made    available    to    the   Coin- 
on  all  of  its  books  and  records  so  that-  the  Commission  can  verify 
the  accuracy  of  the  representations  made  to  it. 

The  total  business  related  to  all  of  these  payments  is  estimated 
to  be  approximately  one-tenth  of  1  percent  the  company's  gross 
business.  The  company  stated  its  position  in  the  following  manner: 
"The  company  is  prepared  to  forego  business  opportunities  rather 
than  to  eng;;<j:<4  in  practices  which  are  incompatible  with  the  past  and 
present  policy.  As  indicated  above,  the  potential  loss  of  business  is 
minimal  in  relation  to  the  company's  total  sales  revenues." 

The  Commission  believes  that  this  presentation  affords  a  far  more 
balanced  bnsis  from  which  to  judge  the  merits  of  its  determination 
than  does  the  staff  study.  The  Commission  determined  that,  under 
all  of  the  circumstances,  the  payments  need  not  be  disclosed  under 
the  Federal  securities  laws.  However,  it  instructed  the  staff  to  advise 
the  company  that  the  Commission  thought  it  should  consider  whether 
the  maintenance  of  good  corporate  relations  would  not  nonetheless 
suggest  that  some  disclosure  would  be  appropriate.  The  company 
apparently  agreed,  and  some  disclosure  of  these  matters  was  in  fact 
made. 

III.  THE  STAFF  CONCLUSIONS  AND  RECOMMENDATIONS  MISCONSTRUE 
THE  NATURE  OF  THE  COMMISSION'S  PRACTICES.  THE  COMMISSION 
SHOULD  BE  ALLOWED  TO  CONTINUE  ITS  VOLUNTARY  PROGRAM  ES- 
SENTIALLY  IN    ITS    PRESENT    FORM 

The  voluntary  program  has  been  not  only  a  successful  program  but 
an  evolutionary  one  as  well.  Our  program  is  constantly  being  re- 
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viewed  and  revised  as  the  Commission  and  staff  gain  experience  in 
this  area,  and  minor  deficiencies  are  corrected  as  they  are  revealed. 
While  the  Commission  welcomes  active  congressional  oversight  and 
assistance  in  the  correction  of  deficiencies,  the  heart  of  a  program  of 
this  nature  necessarily  must  rest  in  agency  discretion  to  deal  with 
complicated  problems  as  they  arise.  We  therefore  believe  that  the 
continued  success  of  the  voluntary  program  must  rest  on  the  flexibility 
that  results  from  the  sound  exercise  of  administrative  discretion, 
coupled  with  continued  congressional  oversight. 

The  subcommittee  staff  has  made  several  recommendations  relating 
to  the  operation  of  the  voluntary  program.  They  suggest,  for  example, 
that  the  Commission  "corroborate  the.  accuracy  of  all  published 
corporate  disclosures";  that  the  Commission  should  conduct  "followup" 
investigations  to  assure  that  cessation  has  in  fact  occurred  as  declared 
by  the  companies  and  that  the  Commission  request  substantial 
supplementary  appropriations  for  these  purposes. 

These  recommendations  reflect  a  lack  of  confidence  in  the  state- 
ments and  "good  faith"  efforts  of  corporate  officials,  and  the  legal 
and  accounting  professions  that  we  do  not  share.  The  Commission 
generally  has  relied  and  will  continue  to  rely  on  the  integrity  of  the 
independent  auditors  and  attorneys  that  advise  corporate  manage- 
ment as  to  its  obligations  under  the  Federal  securities  laws,  just  as 
we  now  have  placed  substantial  reliance  on  the  integrity  of  the 
independent  review  committees  that  are  assigned  to  investigate 
questionable  or  illegal  corporate  payments  and  practices. 

While  the  Commission  regards  as  very  important  the  fact  that  we 
have  access  to  the  books  and  records  of  corporations  and  to  the  work 
product  of  the  independent  review  committees  and  does,  in  fact, 
conduct  follow-up  investigations  where  appropriate,  we  do  not  believe 
that  we  could  corroborate  the  accuracy  of  all  published  disclosures  or 
assure  that  no  further  payments  are  made  in  any  cases.  Even  to  at- 
tempt to  achieve  this  without  reliance  on  the  private  sector  would 
require  the  Commission  to  more  than  duplicate  the  activities  now  being 
conducted  by  the  professional  communities  with  respect  to  more  than 
9000  corporations.  We  are  unable  to  estimate  the  number  of  employees 
or  the  budgetary  commitment  required  to  assume  this  monumental 
new  responsibility.  There  is  no  question,  however,  that  it  would  be 
many  times  the  present  budgetary  expenditures.  To  illustrate  the 
point,  it  has  been  stated  that  the  review  conducted  by  the  Gulf  Oil 
Corporation  have  cost  that  company  in  excess  of  $3  million.  Gulf  is  by 
no  means  the  largest  of  the  9,000  corporations  whose  disclosures  the 
Commission  would  be  required  to  investigate  under  the  recommenda- 
tion of  the  subcommittee  staff. 

Implementation  of  the  recommendations  of  the  staff  not  only  would 
reauire  an  astronomical  increase  in  the  Commission's  staff  and  budget, 
but  would,  in  our  judgment  not  produce  the  desired  results.  The 
Commission's  experiences,  reported  more  fully  in  the  accompanying 
report  submitted  to  the  Senate,  has  led  us  to  the  conclusion  that  the 
most  effective  remed3r  for  the  problems  we  have  discovered  is  to  estab- 
lish mechanisms  that  insure  the  increased  assumption  of  initiative  and 
responsibility  on  the  part  of  the  private  sector  rather  than  to  supplant 
the  important  role  of  that  sector  with  our  own  independent  efforts. 
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IV.  THE  SUBCOMMITTEE  SHOULD  REFRAIN  FROM  IDENTIFYING  THE 
NAMES    OF    THE    EIGHT    COMPANIES    DISCUSSED    IN      HIE    STAFF    REPORT 

Release  of  the  subcommittee  staff  study  with  the  names  of  the  com- 
panies  prior  to  the  opportunity  for  discussion  between  the  ( Jommission 
and  the  subcommittee  is  indeed  premature.  Moreover,  the  ( Commission 

i-i  concerned  that  this  precipitate  action  could  substantially  and  un- 
necessarily impair  the  effectiveness  of  the  voluntary  program. 

^4.  Temporary  deletion  of  corporaU  identities  will  not  hinder  the  oversight 

t  sain  ni  at  I ou 

Although  some  of  the  companies  named  in  the  Btaff  study  previously 
have  made  some  public  disclosures,  the  study  attributes  previously 
confidential  information,  revealed  only  to  the  Commission,  to  those. 
companies.  Thus,  the  juxtaposition  of  the  names  and  the  confidential 

information  may  compromise  the  integrity  of  the  Commission's  pro- 
gram. The  Subcommittee  staff  bases  its  assertion  thai  the  name-  of 
these  companies  and  previously  undisclosed  information  be  made  pub- 
lic on  its  contention  that  the  Commission  has  been  derelict  in  its  job. 
Such  disclosure  effectively  deprives  the  Commission  of  the  chance  to 
offer  a  meaningful  defense  of  its  activities  and  preserve  the  integrity 
of  its  program-.  The  Commission  returns  the  study  with  the  names 
deleted  and  other  matters  altered  slightly  to  minimize  the  likelihood 
that  they  otherwise  will  be  identified.  We  are  confident  that  the 
Commission's  decisions  with  respect  to  these  companies  can  be  dis- 
cussed in  a  meaningful  fashion  with  the  edited  version  of  the  staff 
study  as  with  the  original  version.  If  the  Subcommittee  determines 
after  discussion  and  consideration  that  its  staff  is  correct,  the  full 
report  can  be  published  without  significant  loss  of  time  or  impact. 

B.  Revelation  of  the  identities  of  these  and  other  corporations  and  circum- 
stances in  this  context  will  seriously  impair  the  Commission's 
voluntary  program 

The  Commission's  voluntary  program  has  contributed  to  the  dis- 
closure of  questionable  and  illegal  payments  and  practices  by  scores 
of  corporations.  Without  this  program,  the  American  public  would 
never  have  understood  the  serious  nature  of  the  problem  as  quickly 
as  it  has.  The  Commission  firmly  believes,  however,  that  release  of  the 
identities  of  the  corporations  in  the  staff  study  could  seriously  impair 
this  program. 

Companies  that  voluntarily  disclose  such  practices  do  so  with  the 
understanding  that  their  contacts  with  the  Commission  will  be  made 
on  a  confidential  basis,  subject  to  our  obligations  to  the  Congress  and 
under  the  Freedom  of  Information  Act.  Should  they  now  believe  that 
communications  they  regarded  as  confidential  are  subject  to  public 
disclosure,  the  chilling  effect  could  be  substantial.  The  Commission 
believes  that  this  effect  would  contribute  to  increasing  reluctance  on 
the  part  of  corporations  to  come  forward  voluntarily  and  candidly 
reveal  conduct  of  the  nature  previously  disclosed. 

The  Commission  also  believes  it  inappropriate  to  discuss  confiden- 
tial facts  disclosed  to  us  by  companies  that  have  not  completed  their 
investigations  and  filed  final  reports.  Such  disclosure,  particularly  in 
cases  in  which  the  staff  has  not  had  the  opportunity  to  test  the  dis- 
closures contained  in  the  reports,  would  not  only  heighten  the  concerns 
and  reluctance  of  participating  companies,  it  also  might  adversely 
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effect  the  conduct  of  future  investigations,  thereby  curtailing  the 
scope  of  disclosures  that  may  ultimately  be  made. 

The  Commission  firmly  believes  that  the  subcommittee  can  ade- 
quately evaluate  our  activities  and  the  charges  of  the  subcommittee 
staff  without  making  specific  reference  to  the  identities  of  companies 
participating  in  the  voluntary  program.  The  subcommittee  can 
examine  our  decisions  and  practices  and  make  appropriate  suggestions 
and  criticisms  without  crippling  the  voluntary  disclosure  program.  We 
strongly  urge  that  it  follow  this  course  of  action  rather  than  that  set 
forth  by  its  staff. 

V.  REFERENCES  TO  COMMISSION  STAFF  RECOMMENDATIONS  ARE  HARMFUL 

AND    INCOMPLETE 

The  Commission  believes  that  the  subcommittee  staff  has  erred  in 
focusing  such  attention  on  the  differences  between  our  staff's  recom- 
mendations and  the  final  decisions  of  the  Commission.  As  previously 
mentioned,  the  issues  of  disclosure  of  matters  of  this  kind  are  difficult 
ones  over  which  reasonable  men  can  and  do  differ.  We  have  acknowl- 
edged that  differences  exist  with  respect  to  some  of  the  cases  under 
examination.  We  do  not,  however,  feel  that  focusing  on  these  dif- 
ferences is  a  productive  course  for  the  subcommittee  to  pursue. 

A.  Reference  to  staff  recommendations  is  incomplete 

Several  Offices  and  Divisions  comment  on  matters  that  come  to  the 
Commission  under  the  voluntary  disclosure  program.  The  Divisions 
of  Enforcement  and  Corporation  Finance  usually  comment  both  in 
writing  and  extensively  in  oral  discussions  before  the  Commission.  In 
addition,  the  Offices  of  the  Chief  Accountant  and  the  General  Counsel 
frequently  discuss  matters  before  us  at  length,  generally  without  prior 
submissions  or  written  comments. 

Substantial  discussions  take  place  inside  each  of  these  Divisions  and 
Offices,  and  in  many  cases,  those  discussions  are  extensive. 

In  sum,  the  true  nature  of  staff  views,  recommendations,  and  advice 
can  not  adequately  be  understood  from  the  brief  references  made  in 
the  staff  studv. 

B.  Focus  on  staff  recommendations  is  harmful 

We  believe  that  individual  staff  recommendations  to  the  Commis- 
sion are  of  questionable  relevance  to  the  matters  now  before  the 
subcommittee.  The  Commission  is  fully  prepared  to  explain  and 
justify  its  actions.  Focus  on  the  staff  recommendations  cannot  provide 
much  assistance  to  this  endeavor  and,  in  the  long  run,  could  be  detri- 
mental to  the  effective  workings  of  the  Commission. 

The  Commission  is  concerned  that  focus  on  recommendations  of 
our  staff  could  cause  them  in  the  future  to  temper  the  candor  of  their 
remarks  and  the  expression  of  their  views  before  the  Commission. 
The  value  of  this  candor  and  openness  is  beyond  measure;  it  is  of 
paramount  importance  that  internal  communications  within  the 
Commission  not  be  impeded  in  any  manner. 

We  do  not  challenge  the  right  of  this  subcommittee  to  examine 
and  consider  the  recommendations  of  our  staff.  We  seriously  question, 
however,  the  wisdom  or  purpose  of  disclosing  them  publicly  or 
dwelling  on  them  in  the  Oversight  hearings. 
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The  Commission  therefore  requests  that  references  to  these  recom- 
mendations be  deleted  from  the  staff  study,  and  that  these  matters 
not  be  detailed  in  public  hearings. 

VI.  conclusion 

The  Securities  and  Exchange  Commission  is  universally  recognized 
to  be  the  Federal  agency  that  has  played  the  paramount  role  in 
surfacing  the  entire  issue  of  questionable  and  illegal!  foreign  payments 
and  practices.  The  diligent   and  successful  effort-  of  the  Commission 

and  stall'  have  Largely  contributed  to  the  present  climate  that  demands 
effective  solutions  to  these  problems. 

The  voluntary  disclosure  program  i-  essentia]  to  the  Commission's 

successes.  With  a  -tall'  four  time-  the  size  of  our  present  -tail',  we 
would  have  been  unable  to  obtain  the  kinds  and  volume  of  disclosures 
presently  obtained  without  the  voluntary  program. 

'The  Commission  anticipates  that  future  problems  will  arise  that 

will  call  for  programs  of  this  nature.  We  respectfully  request  that  this 
subcommittee  recognize  that  release  of  the  nonpublic  information 
concerning  these  companies,  coupled  with  their  identities,  can  seri- 
ously impair  a  program  that  has  served  so  well  to  date,  and  that 
be  needed  in  the  future.  Finally,  we  wish  to  point  out  that  we  are  not 
attempting  to  cover  up  the  identities  of  companies  that  have  engaged 
in  questionable  or  illegal  practices.  Five  of  the  companies  at  issue  made 
disclosures  regarding  their  practices  at  the  Commission's  insistence. 
Two  made  <ome  disclosure,  notwithstanding  our  determination  that 
there  were  not  compelled  to  do  so  by  law.  The  eighth  company  has 
not  completed  it<  investigation  and  may  yet  make  some  disclosure. 
The  differences  between  the  subcommittee  staff  and  the  Commissi*  D 
thus  relate  to  differences  in  means  and  degrees  of  disclosure. 

The  principle  that  concerns  this  Commission,  and  one  that  Ave  must 
insist  upon,  is  that  the  legitimate  confidentiality  of  our  proce— c^  and 
the  integrity  of  our  program-  not  be  needlessly  compromised.  Without 
these  programs,  Congress  and  the  public  would  be  far  from  our 
present  knowledge  regarding  questionable  and  illegal  foreign  payments 
and  practice^.  Let  us  not  needlessly  sacrifice  the  progress  we  have 
made. 

Sincerely, 

Roderick  M.  Hills, 

(  hair  man. 


Exhibit  E 

Congress  of  the  United  States, 

Souse  of  Representatives, 
Subcommittee  on  Oversight  and  Investigations 
of  the  Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  DC,  June  J,  197S. 
Hon.  Roderick  M.  Hh 

Chairman.  Securities  and  Exchange  Commission, 
Washington,  D.( '. 

Dear  Mr.  Chairman:  As  was  announced  at  the  subcommittee 
hearing  on  May  24,  197(3,  the  subcommittee  voted  to  release  iT-  staff 
study  of  the  SEC  voluntary  compliance  program  on  illegal  and  que— 
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tionable  corporate  payments.  Nonetheless,  I  wish  to  respond  to  your 
letter  of  May  21,  1976  on  this  subject  in  order  that  the  record  may  be 
complete. 

The  subcommittee  considered  carefully  the  several  arguments 
advanced  to  support  your  position  that  the  study  should  not  be 
released.  While  you  articulate  many  arguments,  and  object  to  what 
you  see  as  the  subcommittee  staff's  lack  of  recognition  of  the  program's 
accomplishments,  there  seem  to  be  two  primary  bases  upon  which  you 
found  your  position:  (1)  Identifying  companies  by  name  and  linking 
the  names  together  with  particular  (and  heretofore)  undisclosed 
transactions  will  inhibit  and  otherwise  limit  participation  in  the 
voluntary  disclosure  program  upon  which  the  SEC  must  reh'  in 
implementing  the  disclosure  provisions  of  the  Federal  securities  laws; 
and  (2)  releasing  the  staff  report  will  be  harmful  because  it  lacks 
sufficient  detail  for  a  third  party  to  assess  adequately  and  properly 
the  judgments  made  by  the  Commission. 

The  subcommittee  is  well  aware  that  there  has  been  much  corporate 
disclosure  of  questionable  activities  as  a  result  of  the  Commission's 
voluntary  disclosure  program.  The  staff  study,  in  fact,  recognizes  that 
"the  Commission  has  obtained  some  significant  results  with  its 
voluntary  disclosure  program.  [Staff  study,  p.  4.]"  Furthermore,  it 
is  ;in  accomplishment  that  over  100  companies  have  come  forward 
and  taken  advantage  of  the  opportunity  to  secure  the  informal  advice 
of  the  Commission  and  its  staff.  However,  the  disclosure  provisions 
are  applicable  to  these  corporations  with  or  without  the  voluntary 
compliance  program.  To  commend  a  company  for  making  voluntary 
disclosure  of  illegal  and  questionable  activities,  for  conducting  or 
causing  to  be  conducted  a  thorough  investigation  of  all  questionable 
payments  in  excess  of  a  threshholcl  amount,  and  for  promulgating 
policies  to  assure  the  cessation  of  those  activities,  seems  somewhat 
analogous  to  congratulating  an  individual  for  filing  an  income  tax 
return  and  reporting  truthfully.  Such  an  individual,  like  the  corpora- 
tions involved  in  the  Commission's  voluntary  compliance  program,  is 
doing  no  more  than  merely  obeying  the  law.  "While  individual  and 
corporate  compliance  with  the  Internal  Revenue  Code  might  be 
characterized  as  "voluntary",  it  is  undeniable  that  the  public  aware- 
ness  of  a  tough  IRS  enforcement  system,  with  strong  penalties  for 
violations,  has  a  salutory  effect  on  public  cooperation  and  compliance. 

The  subcommittee's  concern  is  that  because  certain  companies 
have  come  forward,  less  is  being  required  of  them  than  is  contemplated 
under  the  securities  laws.  Indeed,  your  letter  nctes  that,  while  the 
Commission  concluded  that  disclosure  was  not  required  (presumably 
because  the  activities  were  not  "material;"  i.e.,  something  which 
"a  reasonable  investor  might  have  considered  important  in  the  making 
of  this  decision")  in  a  particular  case,  you  nonetheless  suggested  that 
staff  recommend  to  the  corporation  that  it  consider  disclosure  "as  a 
matter  of  good  corporate  relations  [p.  2]." 

The  subcommittee  believes  that  the  corporations  which  have  deter- 
mined that  they  should  comply  with  the  law  will  continue  to  do  ^o 
for  all  the  same  reasons  which  have  proved  sufficient  motivation  so 
far.  We  do  not  believe  that  publicity  will  have  a  negative  effect ; 
indeed,  it  is  the  subcommittee's  view  that  it  may  well  result  in  a 
greater  awareness  that  if  the  fullest  measure  of  the  Law  is  not  observed, 
an  increased  enforcement  program  may  be  necessary. 
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In  BeveraJ  cases  which  the  report  review-,  the  issue  was  not  whether 
to  disclose  particular  transactions  or  activities,  bul  rather  what  would 

be  the  most  appropriate  means  by  which  to  make  disclosure.  'The  Staff 

study  take-  the  position  that  the  best  disclosure  is  that  which  can  be 
most  reasonably  expected  to  inform  shareholders  and,  in  appropriate 
cases,  the  general  public.  Thus,  particularly  in  those  instances  <>(  illegal 

or  questionable  corporate  practices  involving  individuals  who  are 
candidates  in  corporate  elections,  the  most  effective  form  of  disclosure 

i-  certainly  the  inclusion  of  statements  in  proxy  materials  and  appro- 
priate press  releases.  The  Sling  of  statements  which  are  retained  in 
Washington,  D.C.,  is  inadequate  to  safeguard  the  public  interest  in 
many  of  the  cases  reviewed  by  the  subcommittee  staff. 

Finally,  portions  of  your  May  21  Letter  address  the  bases  fov  your 
disagreement  with  one  or  another  of  the  subcommittee  Maff'^  conclu- 
sions and  recommendations.  Congress  and  the  public  will  have  to 
determine  whether  your  views  or  those  of  tin4  subcommittee  staff  are 
correct.  Nonetheless,  I  would  note  that  the  staff's  conclusions  appear 
to  reflect  a  realistic  assessment  of  the  need  to  take  strong  action.  In 
lighl  of  the  evidence  which  has  emerged  over  the  past  year,  your  ''con- 
fidence in  the  'good  faith'  efforts  of  corporate  officials"  may  be  some- 
what excessive.  It  is  difficult  to  understand  how  one  can  have  confi- 
dence that  the  shareholders  and  the  public  arc  being  protected  unless 
the  Commission  requires  disclosure  after  corroboration,  unless  it  ob- 
tains judicial  affirmation  of  its  right  to  continuing  access  to  corporate 
books  and  records,  unless  strong  sanctions  are  applied  for  violation  of 
the  disclosure  rules,  and  unless  the  Commission  seeks  an  adequate 
enforcement  staff  to  thoroughly  carry  out  its  responsibilities.  The  fact 
which  seems  to  have  been  Jost  sight  of  is  that  these  very  corporations 
have  been  subject  to  the  same  disclosure  provisions  of  Federal  law  all 
along.  They  have  failed  to  make  disclosure  in  the  past  for  whatever 
reasons,  and  in  some  cases  the  disclosure  has  involved  sums  ranging  as 
high  as  two  million  dollars.  For  the  subcommittee  staff  to  recommend 
stronger  enforcement  and  verification  measures,  and  criminal  penalties 
where  warranted,  appears  both  necessary  and  appropriate  in  light  of 
the  emerging  record. 

Let  me  reassert  in  an  affirmative  way  the  importance  which  the 
Subcommittee  attaches  to  the  release  of  its  staff's  study.  The  i>sue  of 
illegal  or  questionable  corporate  payments  and  related  activities, 
occurring  in  domestic  as  well  as  foreign  commerce,  gives  every  indica- 
tion of  being  a  problem  of  massive  proportions.  The  subcommittee 
believes  the  public  should  have  information  on  the  types  of  companies 
involved,  and  on  the  official  response.  As  your  letter  notes,  "The 
differences  between  the  subcommittee  staff  and  the  Commission  thus 
relate  to  differences  in  means  and  degree  of  disclosure."  (p.  15.)  Vet,  it 
ese  differences,  presented  concretely  and  specifically,  which  we 
believe  should  be  open  to  the  public  and  the  Congress.  We  are  confident 
that  availability  of  the  staff  study,  a.-  is  the  case  of  most  other  in- 
stances of  disclosure,  will  prove  to  be  a  healthy  rather  than  ;i  sti 
influence  on  the  voluntary  disclosure  program  and  more  importantly, 
on  corporate  conduct  generally. 
Sincerely, 

John  E.  Moss, 
Chairman,  Oversight 
and  Investigations  Subcommittee. 
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